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[ Abstract] The system of transferring prosecutors between procuratorates of different
places or levels established by the current Organic Law of the People’ s Procuratorates and the
Rules of Criminal Procedure for People’ s Procuratorates has caused great controversy in the cur-
rent judicial practice, and the constitutionality of the system should be clarified at the constitu-
tional level. The systematic hermeneutic analysis of the Chinese Constitution shows that the bas-
ic framework of this system meets the relevant constitutional requirements for the following three
reasons; firstly, Article 137 (2) of the Constitution clearly stipulates that “the Supreme Peo-
ple’ s Procuratorate directs the work of local people’s procuratorates at various levels and spe-
cial people’ s procuratorates, and the people’ s procuratorates at higher levels lead the work of
the people’ s procuratorates at lower levels. ” In the usage rules of Chinese language, the mean-
ing of “lead” contains the content element of “allocating all kinds of human resources of subor-
dinate organs” ; secondly, the system is also in line with other “content regulation norms” and
“boundary control norms” of the Constitution aimed at concretizing the connotation of Article
137 (2) of the Constitution; finally, under different constitutional systems, “procuratorial inte-
gration” has different normative meanings. According to Article 136 of the Constitution, the ex-
ercisers of procuratorial power are “procuratorates” , rather than “procurators”. However, the
content of the system needs to be strengthened and improved in order to guarantee the full con-
stitutionality of the whole system. Specifically, the following contents should be added to the
Rules of Criminal Procedure for People’ s Procuratorates: “the decision to transfer a prosecutor
to a procuratorate in another place shall be made only with the consent of the standing committee
of the people’ s congress that has appointed the prosecutor ( of the place from which the prosecu-
tor is to be transferred out) , “the transferred procurator shall be appointed only as a non-per-
manent procurator and shall accept the leadership of the chief procurator of the local procurator-
ate to which he is transferred” , and “the work of a transferred procurator shall be put on record
and reported to the local people’s congress and its standing committee by the chief procurator of
the procuratorate to which the procurator is transferred”. At the same time, the system of trans-
ferring prosecutors between procuratorates in different places or levels should also be subject to
the related rules. At the theoretical level, the theory that “procuratorial power belongs to the
central authority, rater than the local authority” and the theory that “local people’s procurator-

ates at various levels are ‘the procuratorates set up by the state in various localities’ , rather

b
than ‘local procuratorates’ ” are worth supporting and are in line with the development direction
of the procuratorial system of China. However, these theories can be implemented and applied
in the legal system of China only after the relevant constitutional and legal provisions are modi-

fied and perfected.
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